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AGREEMENT dated
20____
Between:
VENDOR PTY LTD (A.C.N. 000 000 000 ) of [address]

(the Vendor);
And:
VENDOR DIRECTOR of [address]


(the Vendor Director);
And: 
PURCHASER PTY LTD (A.C.N. 000 000 000) of [address]


(the Purchaser);
And:
PURCHASER DIRECTOR of [address]


(the Purchaser Director).

RECITALS
A. The Vendor carries on a [TYPE OF BUSINESS] business under the business name [BUSINESS NAME] (the Business Name) out of premises situated at [LOCATION OF PREMISES] (the Premises).

B. The Purchaser wishes to buy, and the Vendor wishes to sell, certain assets associated with the Business (including the goodwill and other intangible assets associated with the Business) (the Business Assets).

C. The Parties now wish to record the terms and conditions on which the sale and purchase of the Business Assets will take place.

The Parties AGREE AS FOLLOWS:
1. SALE AND PURCHASE OF BUSINESS ASSETS
[Subject to Clause 5,] the Vendor agrees to sell and the Purchaser agrees to purchase the Business Assets [as a going concern] for the Purchase Price, and on the terms and conditions of this Agreement.

2. ACKNOWLEDGEMENT OF LIMITED SALE

The Vendor and the Purchaser acknowledge and agree that nothing in this Agreement constitutes an agreement between the Parties for the sale by the Vendor to the Purchaser of [those assets used in the Business and specified in SCHEDULE [] - EXCLUDED ASSETS],
[OR]
(a) The Plant & Equipment;

(b) The Stock; and

(c) The Book Debts,
AND the Parties hereby acknowledge and agree that the Vendor will at all times remain the legal and beneficial owner of those assets.

3. PURCHASE PRICE

Deposit against Purchase Price
(a) [The Parties acknowledge that the Purchaser has already paid the sum of $[INITIAL DEPOSIT] ([] dollars) by way of a deposit against the Purchase Price payable under this Agreement.]
(b) [On or before the signing of this Agreement, the Purchaser must pay to the Vendor a deposit of $[DEPOSIT] ([] dollars) against the Purchase Price payable under this Agreement.]

(c) The Deposit paid under this Clause 3.1 is refundable to the Purchaser in the event that the sale and purchase of the Business Assets is not settled in accordance with Clause 6.

Amount of Purchase Price
The Purchase Price payable by the Purchaser to the Vendor for the Business Assets is equal to the aggregate of the following amounts (as may be adjusted pursuant to this Agreement):

(d) $[RAW PURCHASE PRICE];

(e) The value of Stock on hand at the close of business on the date immediately prior to Settlement, as determined pursuant to Clause 4; and

(f) The other adjustments made pursuant to Clause 4,
AND the Parties hereby acknowledge and agree that the Purchase Price is exclusive of any Goods and Services Tax (GST).

[OPTIONAL]Allocation of Purchase Price
The Parties agree that the Purchase Price is to be allocated as between the Business Assets as follows:

(g) $[] – for [];

(h) $[] – for [];

(i) $[] – for []; and

(j) The amount provided under Clause 4 for Stock,
AND the Parties hereby acknowledge and agree that these figures are exclusive of any Goods and Services Tax (GST).]
Payment of Purchase Price
(k) In the event that the Vendor and Purchaser agree on the Adjustment Statement on or prior to the Settlement Date, the Purchase Price (less the Deposit paid under Clause 3 and the amount of the Vendor Finance) must be paid by the Purchaser to the Vendor (or as the Vendor reasonably directs prior to Settlement) on the Settlement Date in immediately available and cleared funds.

(l) In the event that the Vendor and Purchaser do not agree on the Adjustment Statement on or prior to the Settlement Date, the Purchaser must pay the Purchase Price (less the Deposit paid under Clause 3 and the amount of the Vendor Finance) in accordance with Clause 4.5.

Vendor Finance

(m) The Purchaser is only obliged to pay to the Vendor the sum of $[AMOUNT DUE ON SETTLEMENT] on Settlement, with the balance of the Purchase Price to be left outstanding as a debt to the Vendor (the Vendor Finance).

(n) The Purchaser must provide the Vendor with a written acknowledgement of the Vendor Finance at Settlement.

(o) The Purchaser must secure and repay the Vendor Finance in accordance with the terms and conditions set out in SCHEDULE [] - VENDOR FINANCE.
[OR]
(p) The Purchaser must pay the Vendor Finance [in 12 (twelve) equal monthly instalments commencing 1 (one) calendar month following Settlement].

4. ADJUSTMENTS TO PURCHASE PRICE

Agreement to adjust Purchase Price
(a) Unless otherwise agreed between the Parties, the Purchaser and the Vendor agree that rent, rates and taxes, license fees (if any) and all other outgoings payable in respect of the Business (and each of the Business Assets) capable of adjustment will be adjusted between the Parties at Settlement.

(b) Without limiting Clause 4.1(a):

(i) The Vendor must bear the liability and responsibility for all expenses and liabilities associated with the Business and referable to the period up to and including Settlement; and 

(ii) The Purchaser will bear the liability and responsibility for all expenses and liabilities associated with the Business and referable to any period after Settlement.

Adjustment for Employee Entitlements
On or before Settlement, the Vendor must:

(c) Notify the Purchaser of the dollar value of the accrued Employee Entitlements of each Transferring Employee calculated up to and including Settlement (the Accrued Entitlements); and

(d) Treat [an amount equal to 70% (seventy percent) of] the Accrued Entitlements determined under Clause 4.2(a) as an adjustment to the Purchase Price on Settlement.

Prepayments

On Settlement the Vendor must:

(e) Notify the Purchaser of the dollar value of all payments in advance received by the Vendor for goods and services to be supplied by the Business after Settlement (the Prepayments); and

(f) Treat the total amount of the Prepayments determined under Clause 4.3(a) as an adjustment to the Purchase Price on Settlement.

Preparation of Adjustment Statement

(g) The Vendor must:

(i) Prepare and deliver to the Purchaser a draft of the Adjustment Statement at the close of business on the day prior to the Settlement Date; and

(ii) Allow the Purchaser free and unrestricted access to inspect all [Stock, Plant & Equipment, invoices and other] documents in the Vendor’s possession for the purposes of the Parties establishing and agreeing on the Adjustment Statement.

(h) The Adjustment Statement must set out the amounts to be adjusted between the Purchaser and the Vendor pursuant to this Agreement, including the Vendor’s calculation of the aggregate value of Stock at the close of business on the day immediately prior to the Settlement Date pursuant to the valuation principles set out in SCHEDULE [] -  STOCK VALUATION PRINCIPLES.

(i) The Purchaser and Vendor must confer and use their best endeavours to agree on the Adjustment Statement on or before the Settlement Date.
(j) If the contents of the Adjustment Statement are agreed between the Vendor and Purchaser on or prior to the Settlement Date, the Adjustment Statement as agreed will be final and binding on the Parties (other than in the case of manifest error, non-disclosure or fraud).

Dispute in relation to Adjustment Statement

(k) If the Purchaser and Vendor do not agree on the value of an item in the Adjustment Statement, then subject to compliance by the Parties with the other provisions of this Clause 4:

(i) Settlement will not be delayed, and the Purchaser and Vendor will refer the matter to the Independent Accountant for determination in accordance with Clause 4.5(b); and

(ii) Unless otherwise agreed in writing between the Parties, the part of the Purchase Price not subject to dispute (including, at a minimum, the unadjusted Purchase Price), and which is due on Settlement, must be paid by the Purchaser to the Vendor on Settlement.

(l) The following provisions apply in respect of the determination of the dispute by the Independent Accountant:

(i) The Party referring a matter to the Independent Accountant must instruct the Independent Accountant to complete the determination of the value of the items in dispute as soon as possible;

(ii) Each Party must provide the Independent Accountant with full access to the Premises and their respective books and records and any other information required by the Independent Accountant to complete any determination under this Agreement;

(iii) The written determination by the Independent Accountant of any matter referred to it is final and binding on the Parties (save in respect of manifest error, non-disclosure or fraud);

(iv) In making any determination the Independent Accountant acts as an expert, and not as an arbitrator; and

(v) The costs of the Independent Accountant must be born equally by the Purchaser and Vendor.

(m) Following the written determination of the Independent Accountant under Clause 4.5(b):

(i) The Purchaser must immediately pay to the Vendor any net positive adjustment amount which is in addition to the amount already paid by the Purchaser on Settlement, and which is due on Settlement; and

(ii) The Vendor must immediately refund to the Purchaser any net negative adjustment amount which has been overpaid by the Purchaser on Settlement.

5. CONDITION PRECEDENT

Nature of Conditions Precedent

(a) The Settlement of this Agreement is subject to the following Purchaser Conditions Precedent:

(i) The Purchaser obtaining finance of an amount equal to the Purchase Price (less the Deposit already paid) on commercial terms usual for a transaction of this kind [from the ABN Bank]/[, and at a rate of no less than [RATE]% per annum, secured only against [SECURITY]].  The Purchaser must use its best endeavours to obtain this finance; and

(ii) [The landlord of the Premises consenting to the assignment of the Real Property Lease over so much of the Premises as is referable to the Retained Premises]; and

(iii) [The landlord of the Premises providing sufficient time for the relocation of Equipment pursuant to Clause []];

(iv) [].
(b) The Settlement of this Agreement is subject to the following Vendor Conditions Precedent:

(i) [].
(c) The Settlement of this Agreement is subject to the following general Conditions Precedent:

(i) Satisfaction of Clause 18 of this Agreement on or before Settlement.

(d) The Parties agree to use their best endeavours to ensure that the Conditions Precedents are fulfilled as soon as is practical, and in any event, on or prior to the Settlement Date.

Rights to waive Conditions Precedent
The Parties acknowledge that:

(e) The Conditions Precedent in Clause 5.1(a) are for the sole benefit of the Vendor, and agree that the Vendor may waive one or more of the conditions specified in those Clauses at any time on or before the Settlement Date;

(f) The Conditions Precedent in Clause 5.1(b) are for the sole benefit of the Purchaser, and agree that the Purchaser may waive one or more of the conditions specified in those Clauses at any time on or before the Settlement Date; and
(g) The Conditions Precedent in Clause 5.1(c) are for the mutual benefit of the Vendor and Purchaser, and agree that any one or more of these conditions may only be waived with the mutual consent of both Parties at any time on or before the Settlement Date.

Termination on failure to satisfy Conditions Precedent
If all the Conditions Precedent have not been satisfied or waived on or before the Settlement Date:

(h) The Deposit must be refunded by the Vendor to the Purchaser; and

(i) The provisions of this Agreement (other than Clauses, 5, 19, 23, 25, 26.1, 26.10, 26.20, 26.14, 26.4, 26.20, 26.22, 26.21, 26.7 26.11, 26.12, 26.19 26.20, 27 and 28) cease to have effect, save for any claim against a Party which may have accrued or have arisen by virtue of any breach of this Agreement.

6. SETTLEMENT

Time and place for Settlement
Settlement shall take place:

(a) At 4pm on the Settlement Date at the offices of the Solicitors to the Purchaser, or at such other time or place as the Parties may agree; and

(b) In accordance with the procedures set out in the remainder of this Clause 6.

Settlement procedures
At Settlement the Vendor must:

(c) Give full delivery and possession of each of the tangible Business Assets, including Plant & Equipment and Stock on hand;

(d) Execute and deliver all documents and licenses necessary to transfer the Vendor’s interest in all intangible Business Assets, including Goodwill, Intellectual Property Rights and the Statutory Licences;
(e) Deliver to the Purchaser a written summary of all computer and software access and log-in codes;
(f) Deliver to the Purchaser a schedule containing information relating to all Transferring Employees, including but not limited to those employees’ current remuneration and accrued leave entitlements as at Settlement;
(g) Subject to Clause 13 (Transfer of Contracts), deliver to the Purchaser duly executed originals and assignments or novations (as applicable) of the Contracts;

(h) Subject to Clause 10 (Transfer of Finance Leases)/11 (Termination of Finance Leases), give full delivery of the Leased Equipment, [free from all Encumbrances];

(i) Subject to Clause 12 (Motor Vehicles), deliver all certificates of registration and duly executed transfers of registration in respect of all Motor Vehicles sold pursuant to this Agreement;

(j) Assign the benefits of any manufacturers warranties or guarantees over the Business Assets to the Purchaser;

(k) Execute and deliver to the Purchaser such form or forms relating to the business as are necessary to allow the Business Name to be registered by the Purchaser with the appropriate State and Federal authorities;

(l) Relinquish the [Business Name] in favour of the Purchaser (including, but not limited to providing the Purchaser with an executed ASIC form to change the name of the Vendor to a name not incorporating the words “[NAME]”, “[]”, “[]” or any other combinations of these words which could reasonably be thought to be sufficiently similar thereto);

(m) Surrender all telephone, telecommunication services, web addresses, domains and related lines and services (with existing numbers), electricity, gas and other utility services of the Business, and following Settlement use its best endeavours to assist the transfer or grant of those services exclusively to the Purchaser;

(n) Renounce the occupancy rights in respect of the Premises in favour of the Purchaser, and procure that the owner (and mortgagee, if any) of the Premises consents to the occupancy of the Premises by the Purchaser on the same terms and conditions as the Premises are currently occupied by the Vendor; and

(o) Renounce any occupancy rights in respect of the Premises in favour of the Purchaser, and procure that the landlord enters into a lease with the Purchaser (or its nominee) in respect of the Premises on similar terms and conditions as the Premises are currently occupied by the Vendor;
(p) Provide all keys and any building access security codes to the Premises; and
(q) Deliver to the Purchaser all documents and records relating to the Business, including the Business Records and Confidential Information.

Payment of Purchase Price
At Settlement the Purchaser must pay the Purchase Price to the Vendor as provided for in Clause 3.4.

Passing of risk on Settlement
All risk, right, title and interest in and to the Business Assets, and the carrying on of the Business:

(r) Remains with the Vendor up to Settlement; and
(s) Passes to the Purchaser as from Settlement.

Take possession of Business Assets
Upon Settlement the Purchaser is entitled to:

(t) Enter into possession of the Premises;

(u) Take ownership and effective control of the Business Assets; and 

(v) To conduct the Business.
Possession prior to Settlement

The Parties agree that if the Vendor agrees to deliver possession of the Business to the Purchaser prior to Settlement, then notwithstanding the other Clauses of this Agreement, the Purchaser is entitled to the takings and profits as and from the date of possession, and must bear and pay the outgoings of the Business from the date of possession.
7. QUOTES, SALES, WIP & BOOK DEBTS
Quotations at Settlement
(a) The Parties agree that all quotations issued to customers or potential customers of the Business at any time prior to Settlement, but which have not resulted in work for the Business as at Settlement (Existing Quotations) become the property of the Purchaser.

(b) The Purchaser is entitled to all income derived from the Existing Quotations in the event of the Business being engaged after Settlement to carry out the work contained in any existing quotation.

Sales orders at Settlement

(c) On or as soon as reasonably practicable after Settlement the Vendor must deliver to the Purchaser details of any sales orders received by the Business prior to Settlement (Existing Sales Orders).

(d) The Parties agree that for a period of 10 (ten) Business Days from Settlement the Vendor is entitled to realize the net income received from any Existing Sales Orders made before Settlement.

(e) After the period of 10 (ten) Business Days from Settlement, all income from Existing Sales Orders become the property of the Purchaser.

Work-in-progress at Settlement
(f) The Vendor will use its best endeavours to minimise the extent of work performed by the Vendor prior to Settlement, but not yet invoiced by the Vendor as at Settlement (the Work-In-Progress).

(g) On or as soon as reasonably practicable after Settlement the Vendor must deliver to the Purchaser details of the recoverable value of the Work-In-Progress as at Settlement.

(h) The Parties agree that any payment received by the Business after Settlement that in reasonably attributable to the value of Work-In-Progress belongs to the Vendor.

(i) Any payment received by the Purchaser in respect of Work-In-Progress and belonging to the Vendor must be remitted to the Vendor together with an itemised list containing the name of the debtor and the amount received (without any collection cost to the Vendor) within 15 (fifteen) Business Days of receipt of the same by the Purchaser.

Book Debts at Settlement

(j) On or as soon as reasonably practicable after Settlement the Vendor must deliver to the Purchaser a list of Book Debts as at Settlement.

(k) Subject to the foregoing, all Book Debts owing to the Vendor as at Settlement remain the property of the Vendor, and may be collected and received by the Vendor.

(l) [The Purchaser must use its reasonable endeavours to collect the Book Debts, but nothing in this Clause requires the Purchaser to:

(i) Take action or enforcement proceedings in respect of any Book Debt; or

(ii) Apply any amount received from a debtor to a Book Debt that is the subject of a genuine dispute between the Vendor and the debtor.]

OR

(m) [Following Settlement the Vendor is responsible for the orderly collection of the Book Debts.  In collecting the Book Debts the Vendor may not take any action that would be likely to have a materially negative impact on the Goodwill sold to the Purchaser under this Agreement.]

(n) Any Book Debts collected by the Purchaser must be remitted to the Vendor with an itemised list containing the name of the debtor and the amount received (without any collection cost to the Vendor) within 15 (fifteen) Business Days of receipt of the same by the Purchaser.

8. TRANSMISSION OF EMPLOYEES
Transfer of Employees [Vendor]
(a) At least 6 weeks prior to Settlement, the Purchaser [may (but is not obliged to)/must] make an offer of employment to [some/all] Employees in writing (copied to the Vendor), which must:

(i) Be conditional on and effective from Settlement;

(ii) Be irrevocable before Settlement;

(iii) Recognise the Employee's service with the Vendor, including for the purposes of sections 91 and 122 of the Fair Work Act 2009 (Cth);

(iv) State that the terms of any transferable instrument will apply to the Employee’s employment with the Purchaser; and

(v) Be on terms similar to, and no less favourable than, the terms of the Employee's employment with the Vendor.

(b) If the Purchaser does not make an offer within the timeframe provided in paragraph 8.1(a), the Purchaser must compensate the Vendor at Settlement for any payment in lieu of termination notice that the Vendor is required to pay to any Employee.

(c) The Vendor must not do anything to discourage any Employee from accepting employment with the Purchaser pursuant to an offer made under clause (a).

(d) The Vendor must, on and with effect from Settlement, terminate the employment of all of the Transferring Employees.

Transfer of Employees [Purchaser]
(e) Following the execution of this Agreement, and at least 5 (five) Business Days prior to the Settlement Date, the Purchaser (or the Purchaser’s nominee) [may (but is not obliged to)]/[must] offer to employ [some or all]/[all] of the Employees, with effect from and conditional on Settlement [, on terms and conditions no less favourable to each Employee than their existing terms and conditions].
(f) The Vendor must not do anything to discourage any Employee from accepting employment with the Purchaser pursuant to an offer made under clause 8.1(a).

(g) The Vendor must, on and with effect from Settlement, terminate the employment of all of the Transferring Employees.

Pre-Settlement obligations
The Vendor warrants to and covenants with the Purchaser that:

(h) All entitlements of any person employed in the Business up to Settlement for wages, benefits, superannuation entitlements and all existing liabilities for pay-roll tax and workers compensation in respect of such employment have or will be discharged by the Vendor at or before Settlement; and

(i) The Purchaser will not be obliged to take over any Employees of the Business other than Transferring Employees (if any).
[Insert appropriate method of accounting for Employee Entitlements from separate Schedule]

Assumption of responsibility for Transferring Employees

Subject to the fulfilment of the obligations under clauses 8.3 and 8.4 by the Vendor, the Purchaser must:

(j) With effect on and from Settlement, assume responsibility for and discharge all Employee Entitlements of the Transferring Employees as and when they arise; and
(k) Comply with all obligations relating to superannuation (whether under statute, award, agreement or otherwise) in respect of the Transferring Employees that are referrable to the period of employment commencing as from Settlement.
Employee Entitlements not assumed by Purchaser
(l) The Vendor is solely responsible for the all Non-Transferring Employees.

(m) On Settlement the Vendor must (unless the Non-Transferring Employee is transferring to another business operated by the Vendor) pay to each Non-Transferring Employee the amounts (if any) due to the Non-Transferring Employee, whether arising under any agreement, legislation, award, or otherwise, in respect of:

(i) Accrued salary, wages, holiday pay and sick leave;

(ii) Accrued entitlements to long service leave; and

(iii) Any other remuneration or entitlement arising out of employment or the termination of employment.

(n) The Vendor must indemnify the Purchaser against any loss, cost, liability, damage or expense incurred by Purchaser, or any claim, action, proceeding or demand made against the Purchaser, however arising and whether present or future, fixed or unascertained, actual or contingent:

(i) In respect of any entitlement of a Non-Transferring Employee; and
(ii) Otherwise in respect of any Employee to the extent that the loss, cost, liability, damage or expense or any claim, action, proceeding or demand relates to the period up to Settlement, and is not an Assumed Employee Entitlement.
Employment of Vendor Directors

(o) The Purchaser may (but is not obliged to) offer employment to [NAME] and any other director of the Vendor.

(p) The Purchaser acknowledges that if any offer of employment is made under Clause 8.7(a) (or to any other director of the Vendor), the Purchaser must assume responsibility for any arrangements negotiated with such persons, and the Purchaser is not entitled to seek a reduction of the Purchase Price in respect of such arrangements.

9. PLANT & EQUIPMENT
State of Plant
The Plant & Equipment is sold in the present state and condition of repair, and is subject to any existing faults and defects (if any), as at the date of this Agreement.

Prior Inspection of Plant
Subject to Clause 9.3, the Purchaser acknowledges having inspected the Plant & Equipment prior to the execution of this Agreement, and may not make any objection, requisition or claim for compensation in respect of the state or nature of the Plant & Equipment.

Vendor to use reasonable care
As long as the Vendor remains in possession of the Plant & Equipment the Vendor must use it with reasonable care, and is liable for any loss or damage to the Plant & Equipment arising after the execution of this Agreement and up to Settlement.

1. RELOCATION AND REPAIR OF EQUIPMENT

1.1 The Purchasers must, as soon as is reasonably practical following Settlement:

(i) Relocate and re-commission any Equipment (other than the existing compressor) currently located outside of the [Retained Premises] so that it is located within the [Retained Premises]; and

(ii) Disconnect and reconnect all alarm units, telephone cables, networking connections and air fittings located outside of the [Retained Premises] so that they are located within the [Retained Premises].

1.2 The Vendor must contribute 50% (fifty percent) of the costs and expenses reasonably incurred by the Purchasers pursuant to Clause 1.1, including the cost and expense associated with rewiring the Equipment within the [Retained Premises] and making good and repairing any part of the Premises.
10. TERMINATION OF FINANCE LEASES

The Vendor must obtain from the financiers named in the Equipment Leases letters or other documents confirming the amount payable to the relevant financier to discharge the obligations of the Vendor under the relevant lease agreement on or prior to Settlement.

On or prior to Settlement, the Vendor must pay all amounts owing under the Equipment Leases so that the Leased Equipment vests in the Vendor free from all Encumbrances.

11. ASSIGNMENT OF FINANCE LEASES

On or before Settlement the Vendor must (with the assistance of the Purchaser) obtain from the financiers of the Leased Equipment the financiers’ consent to the assignment of the leases over the Leased Equipment from the Vendor to the Purchaser, effective as and from Settlement.

As from Settlement the Purchaser must observe and perform all the covenants, terms, conditions and agreements to be observed or performed under the leases in respect of the Leased Equipment after Settlement.

[CONTINUE PERFORMANCE]In the event that the financiers of the Leased Equipment fail to provide their consent to the assignment of the leases over the Leased Equipment on or prior to Settlement:

(a) The Vendor must maintain the leases over the Leased Equipment;

(b) The Vendor must provide the Purchaser with the full use and enjoyment of the Leased Equipment until such time as the leases over the Leased Equipment can be assigned or novated to the Purchaser; and

(c) The Purchaser must indemnify the Vendor and keep the Vendor indemnified in respect of any costs and expenses incurred by the Vendor in maintaining the leases over the Leased Equipment for the purposes of this Clause 11.3.

[PAYOUT ON SETTLEMENT]In the event that the financiers of the Leased Equipment fail to provide their consent to the assignment of the leases over the Leased Equipment:

(d) The Vendor must obtain from the financiers named in the Equipment Leases letters or other documents confirming the amount payable to the relevant financier to discharge the obligations of the Vendor under the relevant lease agreement on or prior to Settlement;

(e) On or prior to Settlement, the Vendor must pay all amounts owing under the Equipment Leases so that the Leased Equipment vests in the Vendor free from all Encumbrances; and

(f) The Purchase Price must be adjusted by the lower of:

(i) The amount paid by the Vendor under Clause 11.4(b); and

(ii) $[MAXIMUM ADJUSTMENT – AS PER DD].
12. TRANSFER OF MOTOR VEHICLES

The Purchaser will become the legal and beneficial owner of each Motor Vehicle as from Settlement, and the Vendor must transfer (and procure the transfer of) all rights, title and interest in the Motor Vehicles to the Purchaser on Settlement, free from all Encumbrances.

Pending the transfer of registration of the Motor Vehicles, the Vendors must permit the Purchaser and the Purchaser’s financiers to lodge with the relevant authority notification of their interest in the Motor Vehicles.
[The Purchaser must take out and maintain comprehensive motor vehicle and third party personal and property insurance in respect of each Motor Vehicle on or prior to Settlement. The Purchaser acknowledges that the Vendor will cancel all policies of insurance in respect of the Motor Vehicles as from Settlement.]

OR

[The Vendor must maintain:

(a) The registration; and 

(b) Comprehensive motor vehicle and third party personal and property insurance

in respect of each Motor Vehicle prior to transfer of registration over the Motor Vehicle to the Purchaser.]
13. ASSIGNMENT OF CONTRACTS

Assignment of Contracts

Subject to Clause 13.2:

(a) The Vendor will assign to the Purchaser with effect on and from Settlement all the Vendor’s right, title and interest to the Contracts to the intent that on and from Settlement all rights and obligations of the Vendor will vest in, be undertaken and be exercised and performed by the Purchaser as if the Purchaser had been a Party to those Contracts ab initio in the place of the Vendor; and

(b) The Purchaser will observe and perform all the covenants, terms, conditions and agreements to be observed or performed by the Vendor under the Contracts after Settlement.

Continued performance of unassigned Contracts

Insofar as the Business Assets comprise the benefit of Contracts which cannot effectively be assigned to the Purchaser without the consent of a third Party or except by an agreement of novation:

(c) The Vendor and the Purchaser will use all reasonable endeavours to obtain consent or to procure a novation; and

(d) Unless and until consent is obtained or such Contracts are novated the Purchaser will for its own benefit and to the extent that the Contracts permit, perform on behalf of the Vendor (but at the Purchaser's expense) all the obligations of the Vendor arising after Settlement.

Mutual indemnity
(e) The Purchaser will indemnify the Vendor and keep the Vendor indemnified at all times in respect of any action, claim, proceeding, demand, cost, expense, loss or damage which the Vendor may suffer, sustain or incur by reason or on account of any non-performance or non-observance by the Purchaser on or after the Settlement of any of the covenants, terms conditions or agreements to be observed and performed by the Vendor under the Contracts.

(f) The Vendor will indemnify the Purchaser and keep the Purchaser indemnified at all times in respect of any action, claim, proceeding, demand, cost, expense, loss or damage which the Purchaser may suffer, sustain or incur by reason or on account of any non-performance or non-observance by the Vendor prior to the Settlement of any of the covenants, terms, conditions or agreements to be observed and performed by the Purchaser under the Contracts.

14. TRANSFER OF REAL PROPERTY LEASES

The Purchaser agrees to take an assignment of each Real Property Lease, (or conclude negotiations for and the entering into of a new lease in respect of each property subject to a Real Property Lease), to take effect as from Settlement.

Each Party must use their best endeavours to procure consent from the relevant landlords to the occupation of the properties the subject of the Real Property Leases by the Purchaser as from Settlement.

Notwithstanding the progress of any assignment or negotiations regarding the Real Property Leases, the Purchaser is responsible for all rent and outgoings in respect of the properties the subject of the Real Property Leases as from [the date on which the Purchaser enters into occupation of the properties the subject of the Real Property Leases]/[Settlement].

15. ASSIGNMENT OF INTELLECTUAL PROPERTY RIGHTS
The Vendor agrees to assign to the Purchaser as at Settlement all its right, title and interest in the Intellectual Property Rights (including all rights of action accrued), free from all Encumbrances.

From time to time on and after Settlement the Vendor must execute all documents and instruments reasonably directed by the Purchaser relating to the Intellectual Property Rights (or any of it) necessary or reasonably expedient to give effect to the transactions expressed or contemplated in this Agreement, and at the time and in the manner reasonably directed by the Purchaser.

16. VENDOR TO CARRY ON BUSINESS PENDING SETTLEMENT

Maintaining the Business

Between the date of this Agreement and up to Settlement the Vendor must:

(a) Carry on the Business:

(i) As a going concern;

(ii) To maintain the current turnover and value of the Business, to the extent to which those factors are reasonably within the Vendor’s control;

(iii) With due care and skill, in an efficient and businesslike manner and in accordance with normal and prudent practice; and

(iv) So as to comply with all applicable laws, regulations, ordinances and codes;

(b) Maintain Stock levels at least to the level they were at the date last inspected by the Purchaser; and

(c) Keep all the Business Assets agreed to be sold and purchased in the same repair and condition, and fully insured to their replacement value, as at the date of this Agreement.
Acts requiring consent
The Vendor must not, unless required or contemplated by this Agreement, or unless the Purchaser first consents in writing:

(d) Enter into, terminate, or alter any term of any material contract or commitment in relation to the Business;

(e) Except in the usual conduct of the Business, incur any actual or contingent liabilities in relation to the Business;

(f) Except in the usual conduct of the Business, dispose of, agree to dispose of, encumber or grant an option over, or grant any interest in any of the Business Assets; or

(g) Hire any new employee in the Business, terminate the employment of any Employee or alter the terms of employment (including the terms of superannuation or any other benefit) of any Employee.

17. ASSISTANCE BY VENDOR POST SETTLEMENT
The Vendor (and each Vendor Director) must for a period of 40 (forty) Business Days following Settlement provide all reasonable and necessary advice and assistance as may be requested from time to time by the Purchaser in respect of:

(a) The continuing operation of the Business;

(b) The continuing administration of the Business;

(c) The customers of and suppliers to the Business (including terms of supply and trade);

(d) The Transferring Employees; and 

(e) Any of the Business Assets.

18. FURTHER OBLIGATIONS

Vendor Finance

The Parties agree to the provisions in SCHEDULE [] - VENDOR FINANCE, which provisions form an essential part of the terms and conditions of this Agreement.

Commercial Restraint Of Trade
The Parties agree to the provisions in SCHEDULE [] - RESTRAINT OF TRADE, which provisions form an essential part of the terms and conditions of this Agreement.

Employment Agreements

On the date of this Agreement, or as soon as is practical thereafter, each of the Vendor and Purchaser must execute and exchange duplicate copies of 

(a) [the Employee Transfers (if any)];

Access to historical documents
(b) The Purchaser agrees to permit the Vendor to have access to the books and records of the Business relating to the period prior to Settlement within a period of 10 (ten) Business Days of a request by the Vendor (and at the Vendor’s reasonable cost) for any reasonable purpose, including but not limited to access for the purposes of preparation of a tax return, collection of Book Debts, or to deal with a claim (or potential claim) against the Vendor in respect of any aspect of the Business.

(c) The rights under this Clause 18.4 are subject to the obligations of confidentiality otherwise impose on the Covenantors by this Agreement.

19. RELATED AGREEMENTS

This Agreement is conditional upon the contemporaneous execution of the contracts attached as SCHEDULE [] - RELATED AGREEMENTS by the respective Parties to those contracts (the Related Agreements).

Settlement under this Agreement must be effected contemporaneously with settlement under the Related Agreement.

Any breach or default by a Party under any of the Related Agreements constitutes a breach of this Agreement by that Party (and vice versa), so that, in particular, the failure of a Party to complete settlement under the Related Agreements constitutes a default on Settlement under this Agreement (and vice versa).

20. WARRANTIES BY VENDOR

Giving of Warranties

(a) Each Covenantor, upon the execution of this Agreement, warrants and represents to the Purchaser that each of the Warranties is true, complete, accurate and not misleading in any [material] respect.
(b) Each Covenantor is deemed to warrant and represent again to the Purchaser in the terms of the Warranties immediately before Settlement with reference to the facts and circumstances then subsisting (except that when a Warranty refers to a particular date or time, the Warranty is given only as at that date or time).

(c) Each Covenantor must not do, allow or procure any act or omission before Settlement that would constitute a breach of any of the Warranties upon the Warranties being deemed to be given again under Clause 20.1(b).

Breadth of Warranties

(d) No information of which the Purchaser has knowledge (actual or constructive) prejudices any claim made by the Purchaser under the Warranties or operates to reduce any amount recoverable by the Purchaser for breach of the Warranties.
(e) Where any statement in the Warranties is qualified by the expression “to the best of the knowledge, information and belief of the Covenantor” or “so far as the Covenantor is aware” (or any similar expression), the Covenantor is deemed to have made all enquiries reasonably necessary to establish that the statement is true and not misleading in any respect.

(f) Each of the Warranties is separate and independent and, save as expressly provided, is not limited by reference to any other Warranty or any other provision in this Agreement.
Disclosure of breach
The Covenantor undertakes to the Purchaser to disclose to it in writing, immediately upon becoming aware of the same (either before or after Settlement), full details of any fact, matter, event or circumstance which:

(g) Constitutes a breach of any of the Warranties given upon the execution of this Agreement; or

(h) Will constitute a breach of any of the Warranties when deemed given again immediately prior to Settlement.

Remedy for breach of Warranties

Subject to the remaining provisions of this Clause 20, if there is a breach of any of the Warranties, then, without prejudice to the right of the Purchaser to claim damages on any other basis, the Covenantor is liable to pay damages to the Purchaser, together in each case with all costs, losses and expenses incurred or sustained by the Purchaser as a result of the breach or of the fact, matter, event or circumstance resulting in the breach.

Duration of Warranties

The Warranties shall continue in full force and effect despite Settlement.

Each Covenantor will not be liable for any breach of any of the Warranties unless it has received written notice from the Purchaser, giving reasonable details of the alleged breach and, if practicable, the Purchasers estimate of the amount involved.
Limitations on Warranties

[TO BE INSERTED IF ACTING FOR VENDOR]
21. WARRANTIES BY VENDOR [SIMPLE]
[Each Covenantor represents, warrants and undertakes to the Purchaser that:]

(a) To the best of the Covenantor’s knowledge and belief each of the Warranties is true, accurate and not misleading in any material respect at the date of this Agreement;[IF USING COMPREHENSIVE Covenantor WARRANTIES IN SCHEDULE]

(b) The Covenantor has good and proper title to all the assets sold under this Agreement, and that the same are sold free from all Encumbrances;

(c) To the knowledge of the Covenantor there are no judgments, orders or writs in existence or legal proceedings pending in relation to the Business or any of the Business Assets sold under this Agreement;

(d) All notices received by the Covenantor in relation to the Business and the Business Assets sold under this Agreement have been complied with;

(e) There are no special contracts of service of employment between the Covenantor and any Employee[, other than those which can be validly terminated before Settlement for no additional compensation by or to any Party];

(f) To the best of the Covenantor’s knowledge there are no existing breaches of any agreements entered into by the Covenantor in the course of the Business; and

(g) At Settlement there will be no existing default on the Covenantor’s part under the occupancy right in relation to the Premises. 

22. [MUTUAL] INDEMNITIES
All trading debts and other liabilities arising out of or related in any way to the Business or Business Assets before Settlement are and will remain the responsibility of the Vendor, except where the Purchaser has accepted responsibility for the same under this Agreement.

The Vendor indemnifies the Purchaser and agrees to keep the Purchaser indemnified at all times in respect of any liability, action, claim, proceeding, demand, cost, expense, loss or damage which the Purchaser may suffer, sustain or incur by reason or on account of the carrying on of the Business by the Vendor with the Business Assets on or before Settlement.
The Purchaser indemnifies the Vendor and agrees to keep the Vendor indemnified at all times in respect of any liability, action, claim, proceeding, demand, cost, expense, loss or damage which the Vendor may suffer, sustain or incur by reason or on account of the carrying on of the Business by the Purchaser with the Business Assets after Settlement.

23. TERMINATION FOR CAUSE

If at any time at or before Settlement:

(a) Both:

(i) The Purchaser becomes aware of any fact, matter, event or circumstance resulting in a breach of any of the Warranties when given upon the execution of this Agreement, or which results in (or might result in) a breach of the Warranties when deemed given again immediately before Settlement; and
(ii) The Vendor has not remedied the alleged breach to the Purchaser’s reasonable satisfaction within 5 (five) Business Day of being notified in writing by the Purchaser of the same; or

(b) The Vendor fails to procure that the Business is carried on as contemplated in Clause 16; or

(c) The Vendor fails at Settlement to comply with any of its obligations under Clause 6.2, or is in material breach of any other provision of this Agreement

the Purchaser is, without prejudice to any other remedies it may have against the Vendor, entitled to terminate this Agreement, whereupon the provisions of this Agreement (other than Clauses 3.1(c), 5.3(b), 24, 26.1, 26.3, 26.4, 26.9, 26.14, 26.15, 26.16, 26.22, 27 and 28) will cease to have effect, save for any claim against the Vendor which the Purchaser may have for breach of this Agreement.

24. GST SALE OF A GOING CONCERN

The Vendor and the Purchaser mutually agree that the sale of the Business Assets under or in connection with this Agreement is the supply by the Vendor to the Purchaser of a going concern within the meaning of A New Tax System (Goods and Services Tax) Act 1999 (the GST law) 

AND the sale is therefore GST free.

The Purchaser warrants to the Vendor that it is registered under the GST law (or will be so registered prior to Settlement).

If for any reason the sale of the Business Assets under this agreement is not GST free as contemplated in this Clause 24, then the Purchaser must on written demand from the Vendor, pay to the Vendor (by way of further consideration for the sale of the Business Assets) an amount calculated under the GST law as being the GST payable on the sale of the Business Assets.

If the Vendor incurs any penalties under the GST law because the sale of the Business Assets under this agreement has been treated by the Parties as being GST free then:

(a) If the reason for the sale not being GST free is solely because of some act, default or omission on behalf of the Vendor, the Vendor must bear those penalties without any recourse to the Purchaser;

(b) If the reason for the sale not being GST free is solely because of some act, default or omission on the part of the Purchaser, the Purchaser must pay or reimburse the Vendor (as the case may be) those penalties on demand; and

(c) In any other case, the penalties must be borne by the Parties equally, and any amount of penalty that is to be borne by the Purchaser is payable to the Vendor on demand.

25. PERFORMANCE GUARANTEES
Vendor Director guarantee
Each Vendor Director hereby acknowledges that he or she will derive a benefit from the execution and performance of this Agreement

AND hereby jointly and severally guarantees to the Purchaser the due and punctual performance by the Vendor of all the obligations and undertakings of the Vendor to be observed and performed by it under and pursuant to this Agreement.
Purchaser Director guarantee
Each Purchaser Director hereby acknowledges that he or she will derive a benefit from the execution and performance of this Agreement

AND hereby jointly and severally guarantees to the Vendor the due and punctual performance by the Purchaser of all the obligations and undertakings of the Purchaser to be observed and performed by it under and pursuant to this Agreement.
26. GENERAL OPERATIVE PROVISIONS
Announcements and confidentiality
(a) No announcement, disclosure or public statement relating to the existence or subject matter of this Agreement, or any matter ancillary to this Agreement, may be made by or on behalf of a Covenantor without the prior written approval of the Purchaser
PROVIDED THAT nothing prevents a Covenantor making (even in the absence of the approval of the Purchaser) any announcement or disclosure required by law.

(b) Each Covenantor must not (and must procure each of its agents, employees and advisors not to) at any time after the date of this Agreement:
(i) Disclose or make known in any way to anyone (other than the Purchaser), or use for its own or any other person’s benefit, any Know-How or Confidential Information relating to any of the customers, suppliers or affairs of the Business (including any prospective businesses) of the Purchaser or otherwise relating to the Business; or
(ii) Interfere or seek to interfere or take steps that may interfere with the continuance of supplies to the Purchaser (or the terms relating to those supplies) from any person supplying components, materials or services to the Purchaser in respect of the Business prior to Settlement.

Goods and Services Tax
(c) Subject to the more specific terms of this Agreement, if a goods and services tax or any similar tax (GST) imposed in Australia or elsewhere has application to any supply made under or in connection with this Agreement, the supplier may, in addition to any moneys payable under this Agreement, recover from the recipient of the supply an additional amount on account of GST, such amount to be calculated by multiplying the amount or consideration payable by the recipient for the relevant supply by the prevailing GST rate.

(d) Any additional amount on account of GST recoverable from the recipient under this clause must be calculated without any deduction or set-off of any other amount and is payable by the recipient upon demand by the supplier whether such demand is by means of invoice or otherwise.

Dispute resolution
(e) All disputes or differences which at any time hereafter arise between the Parties (the Disputants) in respect of:

(i) The construction or effect of this Agreement; or

(ii) The rights, duties and liabilities of the Disputants hereunder; or

(iii) Any other matter or event connected with or arising out of this Agreement
must be initially referred on notice to each other Party.
(f) Each Disputant may give notice to the other that the provisions of this Clause 26.3 are to apply to any dispute arising between the Disputants as to any matter arising out of or in connection with this Agreement.
(g) The notice referred to in Clause 26.3(b) must include a summary of the issues in dispute and notification of a time within a period of 10 (ten) Business Days beginning 4 (four) Business Days after the service of the notice, and a place in the Capital of the State at which the representatives of the Disputants (which may include a Disputant) are to meet to try to resolve the dispute.
(h) The representatives of the Disputants must meet at the time and place specified in the notice to try to resolve the dispute and must, if necessary, continue to negotiate for 2 (two) consecutive Business Days, unless they otherwise agree to reconvene.
(i) If the dispute has not been resolved by the representatives of the Disputants by the end of the meeting, then either Party may within 10 (ten) Business Days thereafter apply to the President of the Law Society of the State to appoint a neutral adviser to assist in a further attempt by the Parties in good faith to resolve the dispute by structured negotiations.  Such person will act as an expert and not as an arbitrator, and will be entitled to appoint such technical expert or experts as he or she considers necessary to assist them in seeking to resolve the matter.
(j) If the Parties fail to appoint a neutral adviser within the 10 (ten) Business Day period referred to in Clause 26.3(e) or the Parties fail to reach agreement in the structured negotiations within 20 (twenty) Business Days of the neutral adviser being appointed, then any dispute may be referred to a court of competent jurisdiction.  Neither Party is deemed to be precluded from taking such interim formal steps as may be considered necessary to protect such Party’s position while the mediation or other procedure is pending or continuing.
(k) The costs of the neutral adviser must be borne equally by the Disputants.

Costs

Unless otherwise agreed in writing between the Parties:

(l) The costs of and incidental to the preparation of this Agreement must be borne by the [Vendor and Purchaser equally][Purchaser].

(m) Each Party must bear their own respective costs of and incidental to the negotiation of this Agreement, and the due performance under this Agreement; and

(n) Stamp duty on this Agreement, and any assignments and conveyances pursuant to this Agreement, must be paid by the Purchaser as and when due.
Co-operation
(o) Each Party must sign all documents and do all things necessary or desirable to give effect to this Agreement, and will procure its officers, employees and agents to declare, make or sign all documents and do all things necessary or desirable to give full effect to this Agreement.
(p) Except to the extent stated to the contrary in this Agreement, any consent, approval, condition or thing required to be done pursuant to this Agreement must not be capriciously or unreasonably reached, withheld, given or carried out by any Party.

Further agreements
From time to time at the request of another Party, and without any further consideration, each Party will execute and deliver such other documents and instruments and take such other action as another Party may reasonably request in order to consummate or give effect to the transactions contemplated by this Agreement.

26.2 Amendments

No amendment of this Agreement binds the Parties unless made in writing expressed to be supplemental to or in substitution for the whole or part of this Agreement.
Interest

All sums due from either of the Parties to the other which are not paid on the due date (without prejudice to the rights of the Parties under this Agreement) bear interest from day to day (and accrued monthly) at the annual rate of 4% above the current indicated target cash rate set by the Reserve Bank of Australia from time to time, with a minimum of 8% per annum.

Existing rights
The expiry or termination of this Agreement is without prejudice to any rights that have already accrued to either of the Parties under this Agreement.

Rights and liabilities not to merge
The Parties agree that the rights and obligations acquired or incurred pursuant to or as a result of the provisions of this Agreement are of a continuing nature and continue in full force after Settlement to the intent that they do not merge and are not deemed to have merged into the conveyance of conveyances of the assets hereby sold.
Force majeure
No Party is liable to the other where any Force Majeure Event prevents or delays the performance by that Party of its obligations under this Agreement.

Waiver

(a) Any waiver or forbearance in regard to the performance of this Agreement operates only if in writing and applies only to the specified instance, and does not affect the existence and continued applicability of the terms of it thereunder.

(b) No failure or delay by any Party in exercising any right, power or privilege hereunder (and no course of dealing between or among any of the Parties) operates as a waiver of any such right, power or privilege.

(c) No waiver of any default on any one occasion constitutes a waiver of any subsequent or other default.  No single or partial exercise or any such right, power or privilege precludes the further or full exercise thereof.

Severance

If any provision of this Agreement is held to be invalid in any way or unenforceable it is severed and the remaining provisions are not in any way affected or impaired.  This Agreement must be construed so as to most nearly give effect to the intent of the Parties as it was originally executed.

Legal Effect
Each of the Parties to this Agreement intends the provisions of this Agreement to be legally binding and enforceable.

Legal representation
The Parties hereby expressly acknowledge and agree that;

(d) The Solicitor who prepared this Agreement acted as legal counsel to the [Purchaser], and not to any other Party to this Agreement; and

(e) Each other Party has been strongly advised to seek and obtain their own independent legal advice in relation to the terms and effect of this Agreement before signing this Agreement.

Independent legal advice
Each Party acknowledges that:

(f) It has had the opportunity to receive separate and independent legal advice before entering into this Agreement; and

(g) If any Party has failed to obtain such advice it is not entitled to rely upon such failure to exercise any non-compliance with this Agreement. This is an essential term.
Parties
(h) If a Party consists of more than 1 person, this Agreement binds each of them separately and any 2 or more of them jointly.

(i) An obligation, representation or warranty in favour of more than 1 person is for the benefit of them separately and jointly.

(j) A Party which is a trustee is bound both personally and in its capacity as a trustee.

Precedence

(k) The documents comprising this Agreement are to be read in the following order of precedence:

(i) The clauses of this Agreement;
(ii) The schedules to this Agreement; and

(iii) Any annexure to this Agreement.
(l) Where any conflict occurs between the provisions contained in two or more of the documents forming this Agreement, the document lower in the order of precedence must, where possible, be read down to resolve such conflict.  If the conflict remains incapable of resolution by reading down, the conflicting provisions is severed from the document lower in the order of precedence without otherwise diminishing the enforceability of the remaining provisions of that document.

Execution in parts
This Agreement may be executed in any number of counterparts.  The counterparts taken together will be taken to constitute the one and the same instrument.   This Agreement will have effect upon execution by all Parties of either this Agreement or a counterpart of this Agreement.

Assignment
The Purchaser may, with the prior written consent of the Vendor, assign in whole or in part any rights and obligations arising under or pursuant to this Agreement.

26.3 Entire Agreement 
This Agreement contains the entire Agreement between the Parties with respect to the subject matter of this Agreement and supersedes and prevails over any prior agreement covenant or understanding (if any) between the Parties.
26.4 Governing law
(a) This Agreement is governed by and must be construed in accordance with the laws in force in the State and the Commonwealth of Australia (and the context requires or otherwise permits).

(b) The Parties agree by their execution of this Agreement to irrevocably submit to the non-exclusive jurisdiction of the Courts of the State in respect of all matters arising under or in connection with this Agreement.

27. INTERPRETATION
The Recitals are true and correct in every material particular and are deemed to form part of this Agreement BUT any fact or matter referred to in those Recitals that is inconsistent with any term or provision appearing in this Agreement shall be read as subject to that term or provision.

In this Agreement unless the context indicates a contrary intention:
(a) Headings are for convenience only and do not affect interpretation;

(b) The plural shall include the singular and vice versa;

(c) A reference to any gender shall be taken to include every other gender;

(d) If a word or phrase is defined, its other grammatical forms have a corresponding meaning;

(e) A reference to a Person includes a reference to:

(i) An individual;

(ii) A body corporate (wherever incorporated);

(iii) A body politic;

(iv) An association of persons (whether incorporated or unincorporated);

(v) A partnership;

(vi) A trust;

(vii) A Person in the capacity as a trustee; and

(viii) A Person in the capacity as the Personal Representative of a deceased estate; and

(ix) A superannuation fund;

(f) A reference to a clause, schedule or annexure is a reference to a clause of, or a schedule or annexure to, this Agreement;

(g) A reference to this Agreement shall include a reference to any amendment, novation, variation, supplemental deed or replacement from time to time in existence;

(h) A reference to an agreement or document (including this Agreement) is to the agreement or document as amended, varied, supplemented, novated or replaced, except to the extent prohibited by this Agreement or that other agreement or document;

(i) A reference to writing includes any method of representing or reproducing words, figures, drawings, or symbols in a visible form but excludes any communication using electronic mail;

(j) A reference to a Party to this Agreement or another agreement or document includes the Party's successors, permitted substitutes and permitted assigns (and, where applicable, the Party's legal personal representatives);

(k) Reference to any statute, or any subordinate legislation or instrument includes all statutes, subordinate legislation or instruments amending, modifying, consolidating, re-writing, re-enacting or replacing them and a reference to a statute includes all subordinate legislation and instruments made under that statute.

(l) A reference to conduct includes, an omission, statement or undertaking, whether or not in writing;

(m) A reference to an agreement includes any undertaking, deed, agreement and legally enforceable arrangement, whether or not in writing;

(n) A reference to a document includes an agreement (as so defined) in writing and any certificate, notice, instrument and document of any kind;

(o) A reference to dollars and $ is to Australian currency;

(p) A reference to a right or obligation of any two or more persons confers that right, or imposes that obligation, as the case may be, jointly and severally;

(q) The meaning of general words is not limited by specific examples introduced by including, or for example, or similar expressions;

(r) References to agree, approve or consent are references to agreement, approval or consent (as the case may be) in writing; and

(s) Nothing in this Agreement is to be interpreted against a Party solely on the ground that the Party put forward this Agreement or any part of it.

28. DICTIONARY
In this Agreement, unless the context clearly indicates otherwise, the following expressions have the meanings set out below:

(a) Adjustment Statement means the statement prepared in accordance with Clause 4;

(b) Assumed Employee Entitlement means an employee entitlement in respect of which an adjustment has been made to the Purchase Price under Clause 4.2;

(c) Book Debts means the trade and other debts owing to the Vendor as at Settlement in relation to the conduct of the Business by the Vendor prior to Settlement;
(d) Business means the business of the Vendor more particularly referred to in Recital A;
(e) Business Assets means all of the assets and interests of the Vendor associated with the Business, including:
(i) The Stock;

(ii) The Plant & Equipment;

(iii) The Leased Equipment;

(iv) The Motor Vehicles;

(v) The Real Property;

(vi) The Vendor’s interest under the Real Property Leases;

(vii) The Intellectual Property Rights;

(viii) The Goodwill;

(ix) The Vendor’s interest as an occupant of the Premises; and
(x) All other unidentifiable intangibles associated with the Business
BUT does not include the Excluded Assets;

(f) Business Day means any day that banks are open for business in the capital of the State, excluding weekends and public holidays;

(g) Business Name means the business name more particularly referred to in Recital A, and any other names associated or used by the Vendor in relation to the Business;
(h) Business Records means all accounting, financial, employee, customer, supplier and other business and operational books, records and documents (in physical or electronic form) relating to the Business;

(i) Conditions Precedent means the conditions set out in Clause 5;

(j) Confidential Information means information relating to the Business and each of the Business Assets which has been maintained in confidence including, without limitation, any confidential information relating to:

(i) Lists and details of customers and potential customers of or suppliers and potential suppliers to the Business;

(ii) Lists of and financial and performance details relating to current and former employees;
(iii) Current and potential markets for existing and future products and services of the Business;
(iv) Processes or methods used or to be used in the Business;
(v) Goods or services sold or supplied or proposed to be sold or supplied by the Business;

(vi) Pricing policies and terms of Business;

(vii) Any business method or computer software used in the Business;
(viii) Business development plans and future product ideas of the Business;
(ix) Correspondence associated with the Business; and

(x) Management accounts of the Business
BUT does not include any information that is in the public domain prior to the execution of this Agreement (or comes into the public domain after the execution of this Agreement) other than as a result of a breach of this Agreement;

(k) Contracts means the legally enforceable contracts associated with or entered into in the course of the Business [and which have been disclosed by the Vendor to the Purchaser on or prior to the date of this Agreement]/[and which are listed in ANNEXURE];

(l) Covenantor means jointly and severally the Vendor and each Vendor Director;

(m) Deposit means the amount or amounts paid by the Purchaser to the Vendor (or the Vendor’s agent) under Clause 3.1 prior to Settlement;
(n) Employees means the persons employed by the Vendor in the Business as at date of this Agreement [and listed in SCHEDULE [] - TRANSFERRING EMPLOYEES], unless they have left the employ of the Vendor on or prior to Settlement

(o) Employee Entitlements at a particular time means a legal or statutory entitlement of an Employee in respect of:

(i) Annual leave;

(ii) Holiday pay;

(iii) Long service leave;
(iv) Sick leave; and
(v) Termination benefits

[calculated on the assumption that the employment of the Employee was terminated at that time and the Employee was not re-employed or transferred to the Purchaser;]
OR

[regardless of whether the Employee is presently entitled to those entitlements at that particular time;]
(p) Encumbrance includes a security interest, mortgage, charge, lien, pledge, hypothecation, restriction or other encumbrance;

(q) Equipment Leases means the lease and hire purchase agreements entered into by the Vendor in respect of the Leased Equipment;

(r) Excluded Assets means those assets owned by the Vendor and [identified in Clause 2]/[listed in SCHEDULE [] - EXCLUDED ASSETS];

(s) Excluded Employees means [each of the Vendor Directors]/[those employees listed in SCHEDULE [] - EXCLUDED EMPLOYEES];

(t) Excluded Real Property means those properties listed in SCHEDULE [] - EXCLUDED REAL PROPERTY;

(u) Force Majeure Event means:

(i) Any circumstance or delay beyond the reasonable control of a Party which prevents that Party from performing or carrying out any obligation under this Agreement either indefinitely or within the time set forth for the carrying out of such obligation in this Agreement; and

(ii) Without limiting the circumstances which might constitute a Force Majeure Event, they shall include any relevant circumstance or delay arising out of any industrial action, fire, war, terrorist act, explosion, civil commotion, change of government, malicious damage, storm, flood, tempest, earthquake, tidal wave or legal enactment;

(v) Goods and Services Tax has the same definition as in the GST Act;

(w) Goodwill means the goodwill of the Business, including (but not limited to):

(i) The Business Names;

(ii) The Contracts;

(iii) The Statutory Licenses;

(iv) The Business Records;

(v) The Know-How;

(vi) The Confidential Information;

(vii) The Intellectual Property Rights;

(viii) The benefit of contracts of employment with the Transferring Employees;

(ix) The right to any telephone and facsimile numbers associated with the Business;

(x) The right to any web domain address associated with the Business or the Business Name;

(xi) All other unidentifiable intangibles associated with the Business; and

(xii) The exclusive right to carry on the Business;

(x) GST Act means the A New Tax System (Goods and Services Tax) Act 1999 as amended or substituted from time to time and the expression extends, to and includes the regulations made thereunder;

(y) Independent Accountant means either:

(i) An audit partner nominated and agreed to be the Vendor and Purchaser; or

(ii) In the absence of agreement between the Vendor and Purchaser, an audit partner nominated by the Regional Manager of the Institute of Chartered Accountants in the State from either KPMG, PriceWaterhouseCoopers, Ernst & Young or Deloitte Touche Tohmatsu on the written request by either Party;

(z) Intellectual Property means all rights in relation to all intellectual property throughout the world (whether registered or unregistered), including, but not limited to:

(i) Copyright, designs, formulas and processes (whether or not registrable);

(ii) Rights in respect of inventions (whether or not patentable);

(iii) Business names and trademarks (whether or not registrable);

(iv) Domain names and websites;

(v) Databases;

(vi) Confidential Information;

(vii) Know-how

together with the right to apply for and be granted registration if registration is required or available to reflect or protect those rights;
(aa) Intellectual Property Rights of a Party means all Intellectual Property owned by that Party;

(ab) Leased Equipment means each of the items of Plant & Equipment leased by the Vendor and used in the Business, [being those items identified in SCHEDULE [] - LEASED EQUIPMENT];

(ac) Know-How means written or unwritten inventions, discoveries, improvements, processes, formulae, recipes, techniques, designs, databases, specifications, documents, drawings, technical information, methods, test reports, computations, analysis, procedures, component lists, operating techniques, manuals, instructions, correspondence, catalogues, brochures and information, and whether technical, economic or commercial in nature;

(ad) Material Contracts means those contracts listed in SCHEDULE [] - MATERIAL CONTRACTS;

(ae) Motor Vehicles means the motor vehicles registered in the name of the Vendor and used in the Business;
(af) Non-Transferring Employee means an Employee who is not a Transferring Employee;

(ag) Personal Representative in respect of a Person means:

(i) In the case of a deceased person the executor or administrator to whom probate or letters of administration has been granted or any other Person duly authorised to administer the estate of such deceased person;

(ii) In other cases any Person who is duly authorised pursuant to any statutory enactment to administer or manager the affairs of any other Person where such other Person is incapable of managing his own affairs by reason of his age mental or physical illness, disability or incapacity or for any other reason whatsoever;
(ah) Plant & Equipment means the Plant & Equipment listed in SCHEDULE [] - PLANT & EQUIPMENT;

[DELETE AS APPLICABLE]
all Plant & Equipment used in and associated with the Business, including but not limited to the Plant & Equipment listed in SCHEDULE [] - PLANT & EQUIPMENT;

(ai) Premises means the premises occupied by the Vendor in respect of the Business, and more particularly referred to in Recital A;

(aj) Purchase Price means the amount calculated under Clause 3 (being an amount exclusive of any GST);

(ak) [Purchaser’s] Solicitors means Andreyev Legal Pty Ltd (A.C.N. 116 256 501);

(al) Real Property means the real property owned by the Vendor and used in the Business as listed in SCHEDULE [] - PLANT & EQUIPMENT BUT does not include the Excluded Real Property;

(am) Real Property Leases means the real property used in the Business in respect of which the Vendor has a right of use and occupancy under a lease or licence, as listed in SCHEDULE [] - REAL PROPERTY LEASES;

(an) Related Agreements means the agreements identified in SCHEDULE [] - RELATED AGREEMENTS;

(ao) Settlement means the completion of the sale and purchase of the Business Assets pursuant to the terms and conditions of this Agreement;

(ap) Settlement Date means [DELETE AS APPLICABLE]:
(i) [DATE]

(ii) The date hereof 
(iii) 5 (five) Business Days after the signing of this Agreement

or the other date (if any) agreed to in writing between the Parties;

(aq) State means [State] and the Commonwealth of Australia, as the context requires or permits;
(ar) Statutory Licences means the statutory licences, consents, registrations, approvals, authorities, rights, quotas, permits and certificates relating to the Business which are held by the Vendor as at the date of this Agreement;

(as) Stock means [DELETE AS APPLICABLE] the assets constituting stock in trade employed by the Vendor in the Business, including all forward orders of Stock at the date of this Agreement, and as specified in the SCHEDULE [] - STOCK LIST;

OR the assets constituting stock in trade employed by the Vendor in the Business; 
(at) Transferring Employees means the Employees (other than the Excluded Employees) who accept an offer of employment with the Purchaser pursuant to Clause 8;

(au) Vendor Finance means the amount of the Purchase Price to be left outstanding as a debt due from the Purchaser to the Vendor on the terms set out in SCHEDULE [] - VENDOR FINANCE; and
(av) Warranties means the representations and warranties set out in SCHEDULE [] - VENDOR WARRANTIES/Clause 21.
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THIS AGREEMENT has been duly signed and executed on the date first written.
	EXECUTED by [] in the presence of:


	

	____________________________

(Signature of witness)
	_______________________________

[]



	____________________________

(Name of witness)
	


	EXECUTED by [] PTY LTD (A.C.N. xxx xxx xxx) by its duly authorised officer(s):
	

	
	_______________________________

Authorised Officer



	
	

	
	

	
	_______________________________

Authorised Officer
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